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                                                              2222 Cuming Street, Omaha, Nebraska 68102-4392 
                                                                       (402) -341-0800  Fax (402)-342-0949  TDD: 4(402)-341-0807 
                                                      ___________________________________________________________ 
  

                                                                                               Operated by Transit Authority of the City of Omaha 

 
Project: Ne-90-X104                                                       Spec: 15-16 Transit Center Water Heater Repair 
 
Issued: January 19 2017 

 
The Transit Authority of the City of Omaha d/b/a/ Metro, is requesting informal quotes for 
the repair and replacement of the hot water heaters at our transit centers, located at 
various places in Omaha, NE.  
 
Over time, the hot water heaters located at our transit centers have ceased to work. These 
heaters are currently using natural gas. Contractor will remove the current water heaters 
and install new electrical heaters. This will include removal and demolition of old heaters, 
capping of old gas lines, as needed, and installation and testing of new haters.  
 
Federal Davis-Bacon wage rates will prevail for this contract (Appendix B.) Davis-Bacon 
wage checks will be completed weekly during the duration of this project. 
 
Payment will be within 30 days of submission of; completed, correct invoice and completed, 
correct and verified payrolls. This contract will be paid for with federal, state and local 
funds.  
 
A confirmation of receipt and agreement with the Federal Clauses must be signed as a 
portion of this solicitation (Appendix D.) 
 
Designated Metro Staff will be responsible for reviewing work for completion prior to 
payment.  
 
Quoted price shall not include federal, state or local taxes. Metro is tax exempt and shall 
furnish a tax exempt certificate and number, upon request.  
 
PRE-QUOTE CONFERENCE AND WALK-THRU 
 
A. A Pre-Quote Conference and Site Walk-Thru will be held Wednesday, January 25th at 

10:00 a.m., at the project site, 2222 Cuming Street, Omaha, NE, 68102. Attendees will 
meet in the Board Room. This meeting will include a review of the scope of work, tour of 
the prospective job site and interested firms will have an opportunity to ask questions.  
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a. NOTE: Certain areas of work will need to be accessed by ladder for 
inspection. Contractor is responsible for supplying their own ladder and fall 
protection. Metro, and Metro employee’s WILL NOT provide these items.  
 

B. While not mandatory, it is strongly suggested interested companies attend.  
 
REQUESTS FOR CLARIFICATION AND/OR SUBSTITUTIONS / APPROVED EQUAL 
 
A. If any interested firm is in need of clarification of any part of the Contract Documents 

and/or would like to request a clarification/substitution/approved equal, they may 
make the request by using the Request for Clarification form and/or the Request for 
Substitution / Approved Equal form included in this Project Manual. 
 

B. Request for Clarification and/or Substitution/Approved Equal forms shall be submitted 
on the appropriate form via email to procurement@ometro.com on/before 10:00 am 
(CDT), Friday, January 27, 2017. 

 
C. Clarifications and Substitutions will be reviewed and a response provided by Addendum 

will be posted on Metro’s website www.ometro.com on/before 4:00 pm (CDT), 
Tuesday, January 31, 2017.  Verbal instructions or interpretations shall have no validity 
regardless of source. 

 
REQUIREMENTS BEFORE SUBMITTING QUOTES 
 
A. Thoroughly examine the site and any building located thereon in relation to conditions 

which might directly or indirectly affect the Work.  The lump-sum quote shall reflect all 
such affecting conditions.  Interested firms shall be responsible for verifying conditions 
and dimensions that may affect the Work. 

B. Verify all language and requirements of the Quote Document. Ensure the following are 
completed, dated and signed: 

a. APPENDIX A: Price Schedule 
b. APPENDIX B: Request for Clarification/Substitution 
c. APPENDIX C: Acknowledgement of Addenda 
d. APPENDIX D: Federal Clauses Acknowledgement 

i. ATTACHMENT D: Receipt of Federal Clauses  
e. APPENDIX E: Davis-Bacon Wage Acknowledgement 

i. Attachment 1 – Davis-Bacon Wage Determination 
 
 
 
 
 
 
 

mailto:procurement@ometro.com
http://www.ometro.com/
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HOW TO SUBMIT YOUR QUOTE 
 
Take the steps below to submit your quote: 

1. Locate:  
a. APPENDIX A: Price Schedule 
b. APPENDIX B: Request for Clarification/Substitution 
c. APPENDIX C: Acknowledgement of Addenda 
d. APPENDIX D: Receipt of Federal Clauses  
e. APPENDIX E: Davis-Bacon Wage Acknowledgement 

2. Double check: 
a. Dates 
b. Monetary values 
c. Signatures 

3. Metro prefers your quote to be submitted electronically to 
procurement@ometro.com.  If you are not able to submit via email you can: 

a. Mail it to the Grant Administrator at 2222 Cuming Street, Omaha, NE 68102 
b. Fax it to (402) 342-0949 
c. Hand deliver it to 2222 Cuming Street, Omaha, NE, 68102 

4. Due Date (regardless of submission method): on or before 2:00 pm, Central Time, 
Friday, February 3, 2017.  

5. Confirm Metro’s receipt by contacting the Grant Administrator at 
procurement@ometro.com or (402) 341-7560, Ext: 2601. 

 
SCHEDULE OF DATES 
 

Activity 
On or Before 

Time (CST) Day Date 

Pre Quote walk through 10:00 am Wednesday January 
25, 2017 

Request for Clarification Due 10:00am Friday January 
27, 2017 

Quote Due Date -  procurement@ometro.com preferred 
method to receive quotes 

2:00 pm Friday February 
3, 2017 

Contract Award – Issue Notice to Proceed 10:00a.m. Tuesday February 
7, 2017 

    

 
All dates are estimated and subject to revision at the sole discretion of Metro.  Attendance at the 
Pre-Quote walk through is strongly recommended.  Interested bidders should meet at Metro’s 
administrative facility at 2222 Cuming Street in Omaha, Nebraska on Wednesday January 25, 2017 
at 10:00 a.m. The walk through will include a tour of the area work is to be done. Contractors are 
responsible for providing their own ladders and fall protection. Metro will not provide these items. 
 

mailto:jrumery@ometro.com
mailto:jrumery@ometro.com
mailto:procurement@ometro.com
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WAS YOUR QUOTE SELECTED? 
 
Quotes, unlike sealed bids, are not opened in public.  Metro will review the quotes to 
determine if any of them are ineligible for future consideration.  Metro will award a 
contract to the firm who provides the low, responsive, responsible quote. 
 
Metro reserveS the right in its discretion to: amend the Request for Quotes at any time 
prior to the due date by Addendum; reject all quotes; to waive minor irregularities 
contained in any quote; rely upon information obtained through its own investigation of the 
firm or its quote or that of any department, agency or any other appropriate governmental 
entity; and withdraw the Request for Quotes at any time, including after the due date, 
without awarding a contract.  
Metro will ensure that the lowest bidder is fully responsible and capable of carrying out the scope of 
work prior to awarding a contract.  Metro will only award a contract to a bidder that is determined 
to be responsible and possesses the ability, willingness, and integrity to perform successfully under 
the terms and conditions of the contract.  Federal law codified at 49 U.S.C. 5325(c) authorizes Metro 
to award a contract to other than the lowest bidder if the award furthers and objective consistent 
with the purposes of 49 U.S.C. Chapter 53, including but not limited to, lower long-term costs and 
improved long-term operating efficiency. 
 
PROTESTS 
 
1. Protests made in connection with this solicitation shall be limited to those allowable by, and 

made in compliance with, the procedures established by the Authority, copies of which may be 
obtained from the Executive Director of the Authority upon written request.  All protests shall 
be concise, direct and sufficient to permit the Authority to determine the full and complete 
basis therefore, fully supported by all current, relevant objective information, documentation or 
support considered necessary by the protestor that is completely accurate in all material 
respects.    Procedures for appeals from any such decision are set forth in the Authority’s protest 
procedures. 
 

2. Protest of a denial or approval of any request for clarification or approved equal shall be made 
in writing received by the Grant Administrator by no later than ten (10) business days before the 
due date.  The Authority shall decide the protest by no later than five (5) business days prior to 
the due date. 
 

3. Protest of the award of a contract must be made in writing received by the   Executive Director 
of the Authority not later than ten (10) business days after the earlier of the award of the 
Contract or the announced intention of the award of the Contract.  

 

4. The filing or approval of any protest or appeal may result in the extension of the due date, the 
issuance of an Addendum, the withdrawal of the solicitation or the reconsideration of any 
award of a contract, in the sole discretion of the Authority.   
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5. In the event of an appeal from the award of a contract, the award shall not be considered final 
or binding upon the Authority unless the award is thereafter confirmed in writing by the 
Executive Director.   
 

6. For information purposes only, the Federal Transit Administration (FTA) will not accept any 
protest or appeal from any decision of the Authority unless the Authority fails to have any 
written protest procedures, the Authority fails to follow such procedures or the Authority fails 
to review a timely protest. An Applicant must exhaust all administrative remedies with the 
Authority before pursuing a protest with FTA.  An appeal to FTA must be received by the 
appropriate FTA regional or Headquarters Office within five (5) business days of the date the 
Applicant knew or should have known of the violation. 

 

7. Bidders List Data Form is included as the final page of this document. This form is optional. 
Please complete if you would like your firms name to be kept on file for future bidding 
opportunities with Metro.  
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SCOPE OF WORK 

 
The contractor will provide all necessary and needed labor, tools, supplies, materials, equipment, 
services and supervision to complete the following: 
 
Work Sites will include:  
 a. North Omaha Transit Center, 4208 North 30th St 
 b. Benson Park Transit Center, 7098 Military Rd 
 c. Westroads Transit Center, 1099 N 102nd St 
 
1) Removal of existing water heating devices, support brackets and fuel source, if unserviceable. 
2) Survey and examine area for new water heating devices.  
3) Build needed brackets, supports and electrical power source for new water heating devices 

- New power source will be wired directly from panel, As necessary 
4) Installation of new, unused, electric powered water heaters.  
 New water heaters should, at a minimum conform to the following: 
  5-gallon capacity, or greater, energy star rated 
  220 volts, ac, single phase operations 
  2000 watts, or higher 

 Contain a pressure relief valve, and line to an area where it is safe to discharge, 
 preferable near existing drain 

  Insulated against environmental temperature 
  Include at least a 2-year warranty for parts and labor  
  Automatic Re-set after power failure 
 Task may include the following: 
  Removal and capping of unused flue ducting 
5) Test and verify the operations of the new heating unit. Verify hot water line insulated to code 
6) Clean area and restore area to previous conditions. Remove and dispose of all waste created by 
the above process away from the area worked. 
 
End result should be operational water heaters which will continue to work with only preventative 
maintenance.  
 
There is no asbestos present in any of the work locations. 
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GENERAL REQUIREMENTS 

1. Standards of Performance  
1) Guarantee to perform the Services rendered herein in accordance with the accepted 

standards of the industry or industries concerned herein, except that if the 
specifications call for higher standards, then such higher standards shall be provided. 

2) Upon Metro’s Notice of Failure to comply with such standards or to otherwise be in 
default of the contract in any manner following the Notice to Proceed, the successful 
respondent(s) shall immediately remedy said defective performance in a manner 
acceptable to Metro. Should the successful respondent(s) fail to immediately correct 
said defective performance, said failure shall be considered a breach of the contract 
and grounds for termination of the same by Metro.  

2. In the event of any breach of this contract by the successful respondent(s), the successful 
respondent(s) shall pay any cost to Metro caused by said breach including but not limited to 
the replacement cost of such Services with another vendor. Metro reserves the right to 
withhold Insurance Requirements. 

 Successful respondent(s) may provide the limits of liability required by a combination of the 
described policy forms and an Umbrella Excess Liability Policy. 

 
3) lf any or all payments until any defects in performance have been satisfactorily 

corrected.  
4) In the event the successful respondent(s) is in breach of this contract in any manner, 

and such breach has not been satisfactorily corrected, Metro may bar the successful 
respondent(s) from being awarded any future Metro contracts. 

5) Concerns - Metro shall cooperate with the Successful respondent to fully explore any 
concerns regarding performance. In its evaluation of corrective actions, Metro may 
request the Successful respondent to provide a written explanation of corrective 
actions corresponding to the implementation dates as determined by Metro.  
Persistent failure to meet performance expectations as provided in the Contract may 
lead to the termination of this contract for cause. 

 
3. Safety  

1) Observe Metro safety policies, pertinent safety practices and comply with any 
applicable safety regulations. 

2) Take all precautions necessary for the protection against injury of all persons engaged 
at all Metro sites in the performance of the contract.  

3) Be solely and completely responsible for initiating, maintaining and supervising all 
safety precautions and programs in connection with the work. This requirement will 
apply continuously and not be limited to normal working hours.  
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INSURANCE REQUIREMENTS 
 
The requirements identified below shall apply to any Proposal or Contract related to this RFQ.  Any 
Proposal which takes exception to, any such requirement shall be considered non-responsive and 
will be rejected.   

 
Contractor shall at its own cost and expense procure and maintain those policies of insurance 
specified in this RFQ throughout the Term and Renewal Term as applicable, of the Contract.  All such 
policies of insurance shall be maintained with responsible insurance carriers licensed to do business 
in the State of Nebraska and are rated “A” or better by AM Best.   

 
CONTRACTOR’S LIABILTIY INSURANCE 

 
The Contractor shall be required to have in continuous effect insurance written for not less than the 
following, or greater if required by law: 
 

a) Commercial General Liability Insurance including Personal Injury Liability, Independent 
Contractor’s Liability, Contractual Liability, Product Liability, and Completed Operations 
Liability.  
Limits 
 

$2,000,000 General Aggregate Limit 
$1,000,000 Products/Completed Work Limit 
$1,000,000 Personal/Advertising Injury Limit 
$1,000,000 Each Occurrence Limit 
$500,000 Fire Damage Limit (any one fire)  
$5,000 Medical Payments Limit (any one person)  
 

b) Business Automobile Liability Insurance  

 Combined Single Limit $1,000,000 Each Occurrence 
 

c) Excess Liability, Umbrella Insurance Form  

 Limits 
(BI and PD combined) - $2,000,000  
Each Occurrence Limit - $2,000,000 
General Aggregate Limit - $2,000,000 
Products/Completed Work Limit - $2,000,000  

 
d) Workers Compensation and Employer’s Liability  

 State Statutory Limits 
      

The Contractor may provide the limits of liability required above by a combination of the above-
described policy forms. Consult your insurance agent for details. 
 
Evidence of Coverage  
All insurance required herein shall contain a waiver of subrogation in favor of Metro and shall name 
Metro as additional insured (except Workers Compensation) and shall specify that in the event of 
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cancellation or material change in coverage, at least thirty (30) days prior notice will be given to 
Metro concerning such event. The contractor must furnish Metro with certificates of insurance as 
evidence of satisfaction of the above insurance requirements within 10 business days after receipt 
of the Notice to Proceed. Failure to comply shall result in Termination for Default by Metro.  
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GENERAL CONDITIONS 

 
1.0 Definitions. Whenever used in this RFQ, the following capitalized and other terms shall have 

the meaning ascribed to them set out below, and as may otherwise be defined in this RFQ.  
 

ADDENDUM A written amendment or modification to the RFQ, issued by 
Metro in conformity with the RFQ. 

 
APPLICANT Person who submits a Technical Proposal Offer.  The term 

"Bidder", "Offeror", or “Respondent” is occasionally used in 
the Laws or Contract Documents to mean the Applicant or 
the Contractor.  Such term shall therefore be construed to 
apply to Applicant whenever the context shall require.   

 
AUTHORITY Transit Authority of The City of Omaha d.b.a. Metro.  The 

term “Metro” is used in the Laws or Contract Documents to 
mean Metro. 

 
CONTRACT The agreement between the Contractor and Metro to 

perform the Work for the Project.  The Contract shall 
consist only of the Contract Documents, including: their 
respective covenants, terms, conditions and other 
provisions; and any exhibits, schedules, drawings, 
specifications or other instruments or documents 
referenced in, by, or otherwise incorporated into, any 
Contract Documents.  To the extent there exists any 
inconsistency among the Contract Documents that which is 
deemed by Metro to be most advantageous shall apply.  
The performance of the Contractor, including that of its 
Subcontractors, shall conform to, and shall be consistent 
with, the Contract. The Contract shall continue until the 
completion of the performance of the Work, unless earlier 
terminated. 

 
CONTRACT DOCUMENTS The Contract Documents shall mean and include: the RFQ; 

the Technical Proposal Offer, including any permitted or 
negotiated modifications/ amendments thereto; any 
executed Acknowledgement of Addenda; any Request for 
Clarification and Approved Equal; any executed Certification 
required by the RFQ (see, Attachment “D”); the Contract 
award; all bonds and policies or evidence of insurance; any 
separate written agreements between Metro and the 
Contractor related to the Project or the Work, including, if 
required, a duly executed and completed contract; any 
other material or document designated by Metro as a 
Contract Document. 
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CONTRACTOR The Applicant receiving the award of a Contract.  Unless 
otherwise required by this Contract, references to the 
Contractor shall include Contractor and Subcontractors, 
including its and their employees, agents, successors and 
assigns. The term "Bidder" or "Offeror" is occasionally used 
in the Laws or Contract Documents to mean the Applicant 
or the Contractor.  Such term shall therefore be construed 
to apply to Contractor whenever the context shall require.  
Similarly, the term "installer", "third party contractor", 
"lower tier participant" shall therefore be construed to 
apply to Contractor whenever the context shall require. 

 
DAYS Days shall mean business days unless otherwise expressly 

provided. 
 
D.O.T.    Department of Transportation. 
 
F.T.A.    Federal Transit Administration. 
 
INCLUDING The term “including” shall mean “including without 

limitation”, whether or not expressly so provided. 
 

 LAW  “Law” or “Laws” means and refers to all existing and future 
applicable federal, State and local laws, requirements, 
provisions, conditions, policies, directives, procedures, 
orders, rules or regulations (including those of any federal, 
State or local agency or department having jurisdiction over 
any such matters) that may pertain to or otherwise relate to 
the Services or to the resultant Contract, as any such Law 
may be from time to time amended, supplemented or 
supplanted.  Laws include but are not limited to those 
federal requirements included, identified or referenced in 
Attachment “C” of this RFQ, all applicable FTA regulations, 
and all Environmental Regulations. An "Environmental 
Regulation" is any federal, state, or local statute, law, 
ordinance, rule, regulation, or policy governing the use, 
storage, treatment, transportation, manufacture, 
refinement, handling, production, discharge, emission, or 
disposal of any Hazardous Substance or otherwise relating 
to the protection of the environment or to otherwise 
implement or comply with any Environmental Regulation; 
and "Hazardous Substance" shall have the meaning given to 
such phrase in the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980, as 
amended (42 U.S.C. § 9601, et seq.) and any other 
Environmental Regulation, any flammable explosives, 
radioactive materials, hazardous materials, hazardous 
wastes, hazardous or toxic substances, or any related 
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materials or any materials that are regulated by any other 
Environmental Regulation. 

     
MASTER AGREEMENT Agreement between the F.T.A. and Metro. 

 
PARTY(IES) Metro or the Contractor individually (or collectively). 
  
PERSON “Person” shall mean any individual or entity, including any 

corporation, partnership, sole proprietor or LLC. 
 
PROJECT NO. Metro Project No. NE-90-X104  Spec: 15-16 Transit Center 

Water Heater Repair.  All written correspondence from a 
Party in connection with the Contract Documents, the 
Contract or the Work shall reference the Specification No. 
and the Project No. 

 
PROJECT COMPLETION DATE The date designated in the Contract Documents for completion 

of the Work, as extended in conformity with the Contract 
Documents. 

 
    

RFQ This REQUEST FOR PROPOSALS for Project No. NE-90-X104: 
Specification No. 11-16 Exterior Repairs – Sidewalk Repair, 
issued January 17, 2017, consisting of those items 
identified, together with any Appendices and Addenda. 

 
RECIPIENT   Metro. 
 
SPECIFICATION NO. Metro Specification No. 15-16 Transit Center Water Heater 

Repair.  All correspondence from a Party in connection with 
the Contract Documents, the Contract or the Work shall 
reference the Specification No. and the Project No. 

 
SPECIFICATIONS The Project/Scope of Work included in this RFQ. 
 
SUBCONTRACTOR Any Person with whom the Contractor subcontracts any 

Work, including any Person from whom Contractor may 
purchase any equipment, materials or services.  All 
agreements between Contractor and Subcontractors shall 
be in writing, conform to the Laws and shall be assignable, 
without penalty or modification, to Metro upon request in 
the event of termination of the Contract.  

 
SUB-RECIPIENT   A Person to whom the recipient distributes federal funds. 
 
TECHNICAL PROPOSAL A timely written response to this RFQ that complies in all 

material respects to this RFQ and includes a proposed price 
for the Work.  The Technical Proposal Offer shall include any 
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forms, Certifications or other materials required by the RFQ.  
The term “Bid” or "Technical Proposal" or "Offer" is 
occasionally used in the Laws or Contract Documents to 
mean the Technical Proposal and shall be so construed 
whenever the context shall require.   

 
WORK The work and performance required by the Contract, 

including all tangible and intangible property (including, 
unless otherwise expressly provided in the Scope of Work, 
all designs, drawings, photographs, data, specifications, 
computer records and software, lists, manuals, reports, 
research, source codes, all related information, 
intellectual/proprietary property rights therein and 
thereto), all licenses, purchases, construction, installation, 
labor, materials, equipment and services contemplated, 
made, prepared, developed, provided or to be made, 
prepared, developed, provided by the Contractor, including 
its Subcontractors.  Unless otherwise provided in the Scope 
of Work, all Work, including partially completed Work, shall 
be the property of Metro, subject to the rights of the Unites 
States therein and thereto.   
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1.1 Responses to RFQ. 
1.1.1 Responsive Quote. 

 (a) The Authority will evaluate only those Quotes which are fully 
responsive to this RFQ and which are received by the Authority 
before Friday, February 3, 2017 at two o’clock p.m., Central Time, or 
as extended by Addendum. Each Applicant shall submit 1 copy of a 
quote, addressed as follows: 

    Grant Administrator 
    Transit Authority of the City of Omaha     

2222 Cuming Street 
    Omaha, Nebraska 68102-4392 

Or 
                                                         procurement @ometro.com 
 
   Quotes become the property of the Authority.  
  (b) The Authority reserves the right in its discretion:  to amend the RFQ 

at any time prior to the Proposal deadline by Addendum; to reject all 
Quotes; to waive minor irregularities contained in any quote; to rely 
upon any information obtained through its own investigation of the 
Applicant or its Quote or that of any department, agency or any other 
appropriate governmental entity; and to withdraw the RFQ at any 
time, including after the Proposal deadline, without the award of a 
Contract.   

  (c) An Addendum to this RFQ shall be forwarded only to those Persons 
who have requested a copy of this RFQ in writing and who have 
provided an address, telefax or similar means of communication for 
such purposes to the Authority pursuant to this RFQ.  Any Person who 
may have received a copy of this RFQ from the Authority or other 
sources without a written request to the Authority for the same must 
comply with this requirement.  The Authority shall not be responsible 
should any Person failure to receive such Addendum or notice. 

(d) Quote may be withdrawn or modified by Applicant upon written 
request referencing the appropriate Project and Specification 
numbers addressed to the Grant Administrator prior to the Quote 
deadline. Whenever sealed Quote have been required, modifications 
shall also be sealed and shall be submitted to the Grant Administer, 
clearly marked “MODIFICATION TO SEALED QUOTE”. Modifications 
will be accepted and considered only if received prior to the Quote 
deadline.  All modifications shall clearly identify how and to what 
extent the Quote is being modified.  Where appropriate, the required 
number of copies of substitute forms, documentation and other 
materials shall be included with the modification. Sealed Quote that 
are withdrawn shall be returned unopened by the Authority.  
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(e) The Authority may request additional or clarifying information from 
an Applicant at any time. If only one Quote for the Work is received, a 
detailed cost proposal may be requested of the single Applicant.  A 
cost/price analysis and evaluation and/or audit may be performed of 
the cost proposal to determine fair and reasonable price. All 
responses from Applicant shall be in writing. 

 
(f) Sales taxes shall not be included in the price for any Proposal. 
 
(g) No Quote shall be considered compliant or responsive unless it 

materially complies with the RFQ in its entirety, completely and 
accurately responds to all parts of the RFQ and includes all 
information requested. Without limitation to the generality of the 
preceding sentence or any other provision of this RFQ, a Quote may 
be found not to be compliant or responsive if Applicant: 

    

 Misrepresents any material fact. 

 Attempts to evade any material provision or requirement of this 
RFQ. 

 Fails to timely submit a duly authorized and executed Quote. 

 Submits a conditional Quote, or a Quote that takes exception to 
the Specifications, the RFQ or any other Contract Document. 

 Fails to adequately demonstrate its ability to perform or timely 
perform the Project and the Work in compliance with the 
Contract. 

 Fails to fully execute or complete any forms, schedules or exhibits 
required by this RFQ to be executed or completed.  

 Otherwise fails to comply with any material provision or condition 
of this RFQ. 

 
 1.1.3 Requests/Specified Parts and “Approved Equals”. 
  (a) This RFQ shall be the Authority’s official Request for Competitive 

Quote.  No change can be made to this RFQ except in writing in the 
form of an Addendum signed by the Grant Administrator, in which 
event notice shall be provided to those Persons identified, and as set 
forth, in this RFQ. Other than a request for the RFQ, no inquiry 
concerning the RFQ shall be made except for clarification.  All such 
requests must be made in writing on the form required and reference 
the Project and Specification numbers. Requests for clarification shall 
include an explanation detailing why clarification is necessary.  All 
requests must be received by the Authority by the deadline specified 
in this RFQ or as extended by Addendum.  
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  (c) All requests to the Authority made under this Section 1.1.3 should be 
addressed as follows: 

    Grant Administrator 
    Transit Authority of the City of Omaha     

2222 Cuming Street 
    Omaha, Nebraska 68102-4392  
     Or 
    procurement@ometro.com 
 
  (d) The Authority shall respond to all requests in writing in the form of an 

Addendum prior to the Proposal deadline. Copies of the response in 
the form of an Addendum shall be sent to all Persons complying with 
the RFQ. The Authority shall not be responsible should any such 
Person failure to receive such Addendum.  

  (e) The Authority shall not be obligated to extend the Proposal deadline 
in the event of an approved request for clarification, substitutes or 
proposed equal, but may do so in its absolute discretion.  

  (f) The Authority may reject any request for a substitute or qualified 
equal made by any Contractor following the award of the Contract, in 
its absolute discretion. 

 
 1.1.4 Protests. 
  (a) Protests made in connection with this RFQ shall be made in writing 

received by the Grant Administrator by no later than the Quote 
deadline.  Protests shall be limited to those allowable by, and made in 
compliance with, the procedures established by the Authority, copies 
of which may be obtained from the Executive Director of the 
Authority upon written request.  All protests shall be concise, direct 
and sufficient to permit the Authority to determine the full and 
complete basis therefor, fully supported by all current, relevant 
objective information, documentation or support considered 
necessary by the Applicant that is completely accurate in all material 
respects.   

(b) Appeals from the award of a Contract must be made in writing 
received by the   Executive Director of the Authority not later than ten 
(10) days after the earlier of the award of the Contract or the 
announced intention of the award of the Contract. Appeals shall be 
limited to those allowable by, and made in compliance with, the 
procedures established by the Authority, copies of which may be 
obtained from the Executive Director of the Authority.  All appeals 
shall be concise, direct and sufficient to permit the Authority to 
determine the full and complete basis therefor, fully supported by all 
current, relevant objective information, documentation or support 
considered necessary by the Applicant that is completely accurate in 

mailto:procurement@ometro.com
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all material respects. Procedures for appeals from any such decision 
are set forth in the Authority’s protest procedures. 

(c) The filing or approval of any protest or appeal may result in the 
extension of the Quote deadline, the issuance of an Addendum, the 
withdrawal of the RFQ or the reconsideration of any award of a 
Contract, in the sole discretion of the Authority.   

(d) In the event of an appeal from the award of a Contract, the award 
shall not be considered final or binding upon the Authority unless the 
award is thereafter confirmed in writing by the Executive Director.   

(e) For information purposes only, each Applicant should understand 
that the FTA will not accept any protest or appeal from any decision 
of the Authority unless the Authority fails to have any written protest 
procedures, the Authority fails to follow such procedures or the 
Authority fails to review a timely protest. An Applicant must exhaust 
all administrative remedies with the Authority before pursuing a 
protest with FTA.  An appeal to FTA must be received by the 
appropriate FTA regional or Headquarters Office within five (5) 
working days of the date the Applicant knew or should have known of 
the violation.  

1.1.5 Insurance and Bonding Requirements.  The requirements identified below 
shall apply to any Proposal or Contract related to this RFQ.  Any Proposal 
which fails to include, or takes exception to, any such requirement shall be 
considered non-responsive and will be rejected.   
(f) Insurance Requirements.  
 Contractor shall at its own cost and expense procure and maintain 

those policies of insurance specified in this RFQ.  All policies of 
insurance shall be from an insurer authorized to do business in 
Nebraska and acceptable to the Authority. The Authority shall be 
named an additional insured under all required policies of insurance 
and coverage.  Said insurance shall contain a non-cancellation 
provision requiring 30 days notice to the Authority prior to 
cancellation of coverage. 

 
1.2 Applicant’s Identification.  
  
 1.2.1 Responsible Individuals.  Whenever the identification of any individual is 

required by this RFQ, Applicant shall provide full and complete identification, 
including the individual’s: full name; current address; date of birth; social 
security number; the full nature and extent of the individual’s interest, 
affiliation, capacity or other relationship with Applicant; the individual’s 
anticipated responsibilities, obligations, liabilities in connection with the 
Work, the Proposal or the Contract.  

 1.2.2 Other Responsible Persons. Whenever the identification of any Person, other 
than an individual, is required by this RFQ, the Applicant shall provide full and 
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complete identification, including the Person’s: full name and current 
address; date and place of organization; employer identification number; 
documentation evidencing organization and authorization to do business in 
Nebraska; and its anticipated responsibilities, obligations and liabilities in 
connection with the Work, the Proposal or the Contract. 

1.2.3 Applicant Identity.   Applicant shall identify itself, and all Persons who will 
act, directly or indirectly, as a Subcontractor in connection with the Work, 
the Proposal or the Contract.  No Subcontractor shall be permitted to 
perform under the Contract without approval from the Authority, unless so 
identified.  
 

1.2.4 Continued Identity.  Applicant shall, in the form of written supplements to its 
Proposal addressed to the Authority Administrator, keep continuously 
current through the award of the Contract all information provided pursuant 
to Section 1.2 of this RFQ, including Sections 1.2.1 and 1.2.2. 

 
1.2.5 Designated Recipient of Notice.  Applicant shall designate a Person to receive 

copies of any correspondence, approvals or notice contemplated by the 
Contract from the Authority.  Identification shall include a telephone 
number, address, telefax number, hours of business and any other 
information appropriate to enable the Authority to provide any notice. 

 
1.2.6 Designated Authorized Representative.  Applicant shall identify the 

individual(s) who shall have authority to bind the Applicant/Contractor in any 
matter related to the Proposal, Contract or Work.   

 
1.4 Termination.   
 
 1.4.1 Termination for Convenience by Authority.    

(a) Any Contract, or any part thereof, awarded by the Authority pursuant 
to this RFQ shall be subject to termination at any time by the 
Authority upon notice in writing to be effective as of the date of 
receipt of such notice. Upon receipt of such notice, Contractor shall, 
unless otherwise specified in the notice, immediately stop all Work 
and, to the extent permitted under each applicable subcontract or 
agreement, give prompt written notice to Subcontractors to cease all 
related Work.  In the event this Agreement is terminated by 
application of this Section 1.4., Contractor shall have no claim, right, 
remedy or entitlement for damages, compensation or equitable relief 
for early termination other than as provided in Section 1.4.1(b).  
Contractor waives any other right, remedy or recourse of any nature 
whatsoever it may have now or at any other time against the 
Authority and the FTA.  



Project: NE-90-X104 SPEC: 15-16 TC WATER HEATER REPAIR 

  (b) In the event of termination for convenience pursuant to Section 1.4.1, 
Authority shall be responsible to pay the Contractor only for all 
authorized Work performed up to the date of termination and 
conforming to the Contract, without allocation of profit for 
unperformed, remaining or incomplete Work. In no event shall the 
aggregate charges to be paid by Authority pursuant to the preceding 
sentence exceed resulting from the percentage of the completed 
Work to that remaining multiplied by the aggregate Contract price. In 
the event of such termination, Contractor shall have no recourse 
against Authority except as earlier stated in this Section 1.4.1(b) and 
as follows:  Contractor shall be entitled to receive reimbursement 
from Authority an amount equal to the sum of:  (i) the reasonable 
out-of-pocket costs actually and necessarily incurred by Contractor in 
withdrawing its equipment and personnel from the Work and 
otherwise demobilizing;  (ii) the actual, reasonable and necessary 
costs reasonably incurred by Contractor in terminating those 
contracts, not assumed by Authority, for Subcontractors; (iii) 
provided, however, Contractor shall not be paid for any Work after 
receipt of such notice or for any costs incurred by Subcontractors 
after receipt of Customer’s termination notice, or for Work which 
Contractor could reasonably have avoided Contractor. Contractor 
shall document any cost claimed by it to Authority’s reasonable 
satisfaction and shall supply Authority with copies of all invoices for 
Subcontractors covering the amounts claimed as costs for such 
purpose.  Contractor shall submit an invoice to Authority for the 
amount of reimbursement claimed by Contractor with all supporting 
information and requisite documents. Unless disputed in good faith 
by the Authority, Customer shall be paid such amounts within thirty 
(30) business days after Customer delivers all Work, completed or not 
completed, in its then current form, free and clear of all liens and 
assigns to Authority together with any subcontracts, duly assigned, 
that Authority is willing to assume. 

 
1.4.2 Suspension by Authority.  Upon seven (7) days’ prior notice, the Authority 

may suspend, delay, or interrupt for up to six (6) months the Work or the 
Project for the convenience of the Authority.  Nothing in this Section 1.4.2 
shall be construed to apply to any such suspension, delay or interruption 
caused by an event of force majuere (as defined by the Contract Documents).  
In the event such suspension, delay, or interruption causes a change in 
Contractor’s cost or time required for performance of the Work, the Parties 
will agree on an equitable adjustment through a written amendment to the 
Contract to be signed by Authority and Contractor.  A suspension may be 
withdrawn by Authority upon five (5) days’ written notice to Contractor. Any 
suspension, delay or interruption that exceeds six (6) months shall be 
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deemed to be a termination by Authority and Contractor shall be 
compensated by Authority as if this were a termination for convenience 
under Section 1.4.1. 

 
 1.4.3 Termination for Default by Authority.  Without prejudice to any other 

remedy or recourse, including its right to seek damages, the Authority may:  
 
  (a) Terminate the Contract effective immediately upon Contractor’s 

receipt of written notice from Authority specifying any of the 
following events:  

        (i) Insolvency of Contractor. 
   (ii) The filing of a meritorious petition of bankruptcy by or against 

Contractor or the filing of any petition by Contractor seeking 
protection under Chapters 7, 11 or 13 of the United States 
Bankruptcy Code. 

   (iii) The conviction of Contractor of a felony in connection with the 
Work. 

   (iv) Except as provided in Section 1.4.3(b)(i), the failure to 
materially comply with any of the Laws. 

   (v) Any attempt to evade any material provision of the Contract 
or to practice any fraud or deceit upon Authority. 

   (vi) The failure of Contractor or any of its Subcontractor’s to fully 
comply with the lawful directives or cooperate with requests 
of Authority inspectors or other officials administering or 
monitoring Work, including any federal, state or other public 
authority. 

   (viii) Any material misrepresentation by Contractor made at any 
time. 

   (ix) Contractor improperly assigns or attempts to assign the 
Contract or any of the Work. 

   (x) The failure to properly maintain, provide or permit Authority 
access to any books, records, bank accounts or documentation 
related to the Contract. 

        
  (b) Terminate the Contract, if any of the following (which shall also 

constitute a material default or breach of the Contract) is not cured to 
the satisfaction of the Authority within the earlier of thirty (30) days 
or the time prescribed therefor, in either event from the receipt of 
written notice from the Authority specifying such breach or default: 

 
   (i) Contractor fails to conform operations which are in violation 

of the Laws because of a change in the Laws within 30 days 
following the effective date of such change. 
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   (ii) The failure to promptly pay any sums due to Authority within 
5 days of notice. 

   (iii) Contractor refuses or fails to timely commence or perform the 
Work. 
   (iv) Contractor refuses or fails to supply enough properly skilled 

workers, or proper materials or Subcontractors to timely 
perform the Work.  

   (v) Contractor fails to comply promptly with rejection notices or 
notices to correct defects in the Work. 

   (vi) Contractor causes or permits any repudiation, lapse or 
cancellation of performance or other security required by 
Section 1.1.5.   

   (vii) Any other materially breach or default of any covenant, term, 
condition or provision the Contract, whether or not specified 
in this Section 1.4.3. 

 
   Termination under this Section 1.4.3(b) shall be effective as of the 

expiration of the period so specified without the necessity of further 
action by the Authority. 

 
 1.4.4 Wrongful Termination by Authority.  In the event the Authority shall 

wrongfully terminate the Contract, unless otherwise agreed by the Parties in 
writing, to re-instate or otherwise continue the Contract in accordance with 
its terms, the Authority’s termination shall be construed to be a termination 
for convenience and Section 1.4.1 shall apply. 

 
 1.4.5 Future Breach not Waived.  No waiver by Authority of any breach or default 

by Contractor under the Contract shall operate or be construed to operate as 
a waiver of any other existing or future breach or default, whether of a 
similar or different character.  Failure of the Authority to insist upon strict 
performance of any provision under this Agreement shall not constitute a 
waiver of, or estoppel against asserting the right to require strict 
performance of any other provision of this Agreement or the same provision 
in the future, nor shall a waiver or estoppel in any one instance constitute a 
waiver or estoppel with respect to a later default or breach. No waiver by any 
Person of any default by any Party in the performance of any provision, 
condition or requirement herein shall be deemed to be a waiver of, or in any 
manner release of, said Party from performance of any other provision, 
condition or requirement herein; nor shall such waiver be deemed to be a 
waiver of, or in any manner a release of, said Party from future performance 
of the same provision, condition or requirement.  Any delay or omission of 
any Party to exercise any right hereunder shall not impair the exercise of any 
such right, or any like right, accruing to it thereafter.  No waiver of a right 
created by this Agreement by one or more Parties shall constitute a waiver of 
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such right by the other Parties except as may otherwise be required by law 
with respect to Persons not parties hereto.  The failure of one or more 
Parties to perform its or their obligations hereunder shall not release the 
other Parties from the performance of such obligations. 

 
 1.4.6 Contractor’s Right to Terminate.  Contractor shall not be entitled to 

terminate the Contract for any reason except as provided in this Section 
1.4.6.  In the event that the Authority fails to timely pay to Contractor any 
undisputed amounts due pursuant to the terms of the Contract, Authority 
shall be in default under this Contract and Authority shall be allowed thirty 
(30) days from receipt of a written notice of such default from Contractor in 
which to cure such default, after which Seller may immediately terminate 
this Contract by written notice to Buyer.  Any amount disputed by Authority 
to be due under this Contract must be disputed in good faith. 

 
 1.4.7 Waiver of Contractor’s Other Remedies.  Except as provided in Section 

1.4.3(b), Contractor waives any claim or other right it may have to proceed in 
law or equity against Authority or to otherwise obtain any money or any 
damages under or in respect to this Contract for any wrongful or other 
termination or for any default or breach in the keeping or performance of 
any warranty, covenant or obligation under or in respect to this Contract by 
Authority or for any other act, operation or omission of Authority in respect 
to the Contract, under any theory whatsoever. 

 
 1.4.8 Dispute. Continuing Performance.  In the event of any dispute between 

Authority and Contractor with respect to the interpretation of this Contract, 
any required payment under or the performance required by this Contract, 
including any dispute which may result in a claim, (a “Dispute”), the 
aggrieved Party shall notify the other in writing of the Dispute then existing 
(the “Dispute Notice”).  In order for a Party to proceed under this Section, 
the Dispute Notice must specifically state that the aggrieved Party is invoking 
the Dispute procedure of this Section 1.4.8. The Parties shall then make a 
good faith attempt to resolve the Dispute, first through direct discussions 
between their respective designated representatives. In the event the 
designated representatives are unable to reach agreement then upon the 
written request of either Party, each of the Parties will appoint a designated 
executive whose task it will be to meet for the purpose of endeavoring to 
resolve such dispute.  The designated executives shall meet in Omaha, 
Nebraska as often as the Parties reasonably deem necessary in order to 
gather and furnish to the other all information with respect to the matter in 
issue which the Parties believe to be appropriate and germane in connection 
with its resolution.  Such executives will discuss the problem and/or 
negotiate in good faith in an effort to resolve the dispute without the 
necessity of any formal proceeding relating thereto. No action for the 
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resolution of such dispute outside of these procedures shall be taken by 
either Party until one of the designated executives concludes in good faith 
that amicable resolution through continued negotiation of the matter in 
issue does not appear likely and so notifies the other designated executive in 
writing either party in its sole discretion may invoke litigation, provided that 
failure to invoke litigation shall not be a waiver of any such Dispute except as 
otherwise provided in the Contract.  During any mediation or litigation which 
arises out of a Dispute, all parties will continue to perform pursuant to the 
Contract, without prejudice to the express rights of Authority or Contractor 
set forth in this Section 1.4 to terminate the Contract.  In addition to the 
specific rights of termination and suspension as set forth in Section 1.4, 
Authority and Contractor shall have also available the remedy of specific 
performance to enforce this Section 1.4.8, which may be raised as a defense 
in any action commenced prior to the Parties' compliance with this Section 
1.4.8. 

 
1.5 Warranties of the Parties.   
 
 1.5.1 Warranties of Applicant/Contractor.  In addition to those representations 

and warranties set forth in the Specifications, or otherwise made in or 
required by the Contract, for purposes of its Proposal and the Contract, if 
awarded to Applicant, Applicant hereby warrants and represents that: 

  (a) It is duly organized and existing under and by virtue of the laws of the 
state of its organization and has the power and authority to own its 
properties and to carry on the business as presently conducted and as 
represented and to do business in the State of Nebraska. 

  (b) It has all requisite corporate power and authority to execute, deliver 
and perform the Proposal and Contract; the Proposal and the 
Contract have been duly authorized, executed and delivered, and as 
such, constitute its valid and binding obligation, enforceable in 
accordance with its terms and conditions. 

(c) Performance of the Contract will not violate, or be in conflict with, or 
result in a material breach of, or constitute a default under, any 
material agreement, order, judgment, or decree to which it is a party 
or by which it is bound.  

  (d) It has examined or is familiar with all current Laws and shall 
undertake its performance under the Contract in conformity with the 
same. 

  (e) The representations made in the Contract, including the Certifications 
made in its Proposal are true, accurate and complete in all respects. 

  (f) To the best of its knowledge, after due and diligent inquiry, no elected 
official of the Authority of Omaha, and no member of the Board of 
Directors of the Authority nor any the Authority’s officers or 
employees is employed by, or has a financial interest, direct or 
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indirect, in the Contract, the Applicant, the Contractor or any 
Subcontractors.  

  (g) It shall execute and deliver all such other and additional instruments 
and documents and to do such other acts and things as may be 
reasonably necessary more fully to effectuate the Work and the 
Contract.  Without limitation to any of the foregoing, all warranties 
required by the Contract or otherwise applicable to the Work shall be 
assignable to the Authority upon the completion of the Work or any 
termination of the Contract.   

  (h) In its performance of the Work, Contractor, including its 
Subcontractors shall use the standard of professional ethics and the 
degree of skill, care and diligence normally employed by professionals 
and trades performing the same or similar Work (collectively, the 
“Standard”).  Except as expressly limited by the Specifications, all Work 
to be furnished under the Contract shall be of highest quality and new, 
free from faults and defects, suitable for the Authority's purposes and 
in conformity with the Contract.  Any other Work shall be considered 
defective.  Without prejudice to any other recourse available to the 
Authority, Contractor will re-perform and otherwise remedy any 
defective Work, including any Work not meeting the Standard without 
additional compensation.  

 1.5.2 Warranties of Authority.  The Authority makes no representation of any 
nature to the Applicant, other than that the information provided in this RFQ 
is true and accurate to the best of its knowledge at the time of its writing. 

  
  1.6   Miscellaneous Matters.  
 
 1.6.1 Severability.  The invalidity or unenforceability of any provision of the 

Contract shall not affect the validity or enforceability of any other provision 
of the Contract, nor shall the invalidity or unenforceability of a portion of any 
provision of the Contract affect the validity and enforceability of the balance 
of such provision.  All other provisions and parts of provisions shall remain in 
full force and effect, provided however, if in the sole opinion of Authority, 
the removal or inoperative effect of any such provision or part of provision so 
declared invalid or unenforceable shall materially affect Authority’s rights 
under the Contract, the Authority may terminate the Contract as set forth in 
Section 1.4.1(a).  

 1.6.2 Time is of Essence in this Agreement.  Whenever the Contract shall set forth 
any time for any action to be performed by or on behalf of the Contractor, 
time shall be deemed of the essence and as such shall be deemed a material 
provision of the Contract. 

1.6.3 Complete Agreement. The Contract constitutes the entire agreement 
between the Authority and Contractor and supersedes any other agreement 
or understanding between them.  Should the Authority  determine that any 
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material provision of  the Contract is adversely affected by the subsequent 
action of the state or federal government (as determined by the Authority in 
its sole and absolute discretion), the Authority shall have the right to modify 
the provisions of the Contract to such extent as may be necessary to carry 
out its original full intent and purpose, otherwise the Contract shall be not be 
amended or otherwise modified except as required by  changes in Law,  
Sections 1.6.1 or by written mutual agreement of the Parties.  All 
modifications shall be effected by Authority only as permitted by its internal 
control provisions, which shall be made available from the Grant 
Administrator. Any amendments or modifications to this Agreement shall be 
binding upon Contractor’s guarantor or surety without notice. 

1.6.4 Governing Law.  The Contract shall be governed by and construed in 
accordance with the Laws. 

1.6.5 Venue.  With respect to any claim of any Person arising out of the Contract (i) 
each Party irrevocably submits to the exclusive jurisdiction of the federal 
courts located in Douglas County in the State of Nebraska (unless such 
federal courts lack subject matter jurisdiction, in which case each Party 
irrevocably submits to the exclusive jurisdiction of the State courts located in 
Douglas County in the State of Nebraska), and (ii) each Party irrevocably 
waives any objection which it may have at any time to the venue of any suit, 
action or proceeding arising out of or relating to the Contract brought in any 
such courts and irrevocably waives any claim that such suit, action or 
proceeding is brought in an inconvenient forum, and further irrevocably 
waives the right to object, with respect to such claim, suit or proceeding 
brought in any such court, that such court does not have jurisdiction over 
such Party.  

 1.6.6 Assignment.  Neither the Contract nor any of Contractor’s rights, privileges, 
liabilities or obligations under the Contract may be assigned, subcontracted 
(other than to Subcontractors identified in the Proposal) or transferred by 
Contractor without the prior written consent of the Authority, which may be 
withheld in its discretion.   

1.6.7 Survival.  All waivers, representations, warranties, indemnities, limitations 
and remedies provided for in the Contract shall survive the expiration or 
termination of the Contract.  

 1.6.8 Notice.  Unless otherwise expressly provided in the Contract Documents, any 
request, protest, notice, response, or approval, required or contemplated by 
the RFQ or the Contract, shall be considered sufficient only if made in writing 
and hand-delivered or sent by telephone facsimile or certified or registered 
mail, postage prepaid to the Person designated below, addressed as follows: 
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  (a) To the Authority:    
    Grant Administrator 
   Metro  
   2222 Cuming Street 
   Omaha, NE 68102 
 
  (b)  To the Contractor:         
   That Person identified in the Proposal for such purposes. 

 Either party may designate a different Person or address by providing notice 
of the change to the other. 

 
 1.6.9 Requests/Approvals/Consents.  Whether or not otherwise so specified in the 

Contract, all requests and any required consents, notices and approvals shall 
not be valid unless made in writing. 

 1.6.10 Headings.  The descriptive headings of the Contract are used for convenience 
only and shall not be deemed to affect the meaning or construction of any 
such provision. 

 1.6.11  Relationship of Parties.  Nothing in the Contract shall be deemed or 
construed to create a joint venture, agency or any other relationship by or 
between the Authority and Contractor other than that of an independent 
contractor.  

 1.6.12 Indemnity.  For purposes of this Section 1.6.12, “damages” shall mean any 
and all damages, loss or injury of whatsoever nature, including all claims, 
demands, suits, proceedings, judgments, recoveries (including any payments 
by Authority in respect to the foregoing pursuant to a court judgment or 
good faith settlement by Authority) any fine, penalty, liability, loss, any 
direct, special, incidental or consequential damages, any damage or injury to 
Person (including death or bodily injury) or property and causes of action 
made, asserted, sought or obtained by any private or public third Person 
from or against, or otherwise sustained by, Authority (including Authority's 
contractors, employees, licensees, officers, elected or appointed officials and 
all sums reasonably expended by the Authority for attorney fees in asserting 
or defending against such damages) whether under theories of breach of 
contract, tort, negligence, or otherwise. Contractor shall bear sole 
responsibility and be liable for, and shall hold the Authority harmless and 
indemnify it from and against, all damages resulting or arising from or out of 
or in connection with (a) Contractor’s operations, including as a result of any 
act, error or omission of (b) Contractor’s and its Subcontractor's (including 
their respective agents, employees or assigns), performance, non-
performance or wrongful performance of or under  the Contract or 
undertaken or made pursuant to the authority of the Contract, (c) any 
misrepresentation made by Contractor in the Contract Documents, and (d) 
the breach or default of any warranty. The Authority shall have the right to 
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defend itself (or join in the defense at the cost of Contractor) from and 
against such liabilities and damages, unless Contractor fails to promptly or 
competently undertake defense on behalf of the Authority as required. 

 1.6.13 Contractor's Books and Records.  Contractor shall maintain complete and 
accurate accounting records in accordance with generally accepted 
accounting practices in connection with all matters related to the Contract 
and the Work, including to substantiate charges on each invoice. Contractor 
shall also retain all such records, books, correspondence, instructions, 
drawings, receipts, subcontracts, agreements, commitments, purchase 
orders, memoranda, and other data relating to the Contract or the Work 
normally maintained as part of its established business operations and as 
may be required by Law. Contractor will permit the Authority and its 
representatives, at all reasonable times and as otherwise required by the 
Laws, access to all offices and other facilities and to all such records, to make 
such reasonable inspections as they may require and will cause its officers 
promptly to furnish them with such financial and operating data and other 
information with respect to the business and properties of Contractor 
relating to the Contract or the Work.   Contractor shall preserve all such 
records for a period required by Law, but in no event less than five (5) years 
following final payment under the Contract. 

1.6.14 Change in Work. Authority shall have the right to request Contractor to make 
reasonable changes to the Work (“Work Change”).  Contractor shall consent 
to make such requested Work Changes, provided that Contractor is 
technically capable of making such Work Changes, and further provided that: 
(a) such Work Changes do not materially, individually, or cumulatively 
increase Contractor's expenses in providing the Work, or (b) if such Work 
Changes materially increase Contractor's expenses in providing such Work, 
Contractor agrees to bear the cost for the Work Changes at standard rates in 
accordance with the Contract Documents.  

 1.6.15 Specific Performance.  Each of the Parties recognizes and affirms that in the 
event of breach by any of them of any of the provisions of this Contract, 
money damages alone would be inadequate and no adequate remedy at law 
would exist.  Accordingly, each of the Parties agrees that the Authority shall 
have the right, in addition to any other rights and remedies existing in its 
favor, to enforce its rights and the obligations of the Contractor under this 
Contract not only by action or actions for damages, but also by an action or 
actions for specific performance, injunction and/or other equitable relief in 
order to enforce or prevent any violations of the provisions of the Contract.  
In accordance with the above, Contractor waives any claim or defense that 
the Authority has or may have an adequate remedy at law.  
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APPENDIX A 
PRICING SCHEDULE 

Project:  Transit Center Water Heater Repair                Date ________________ 

Project No. NE-90-X104       Specification No. 15-16 

The undersigned hereby agrees to perform the Work in accordance with the Request for 
Quotes.   
 
The undersigned understands that this Offer shall be examined by Metro, that it shall not be 
withdrawn for sixty (60) days and that no award shall be made until all required 
documentation is obtained. 
 
Metro is exempt from payment of all federal, state and local taxes and these shall not be 
included in any pricing.  Metro will furnish the successful Offeror with necessary tax exempt 
certificates upon request. 
 

Quantity Description 
 

Total Price 

1 

 Remove existing devices (as needed) 
 Survey area for new installation 
 Build new brackets, supports and power for 

new heaters 
 Install and connect new heaters 
 Test and verify operations 
 Clean work area 

 
$ _______ 

 
 ____________________________________________________________________ 
 Name of Individual, Partner or Corporation     DUNS # or TIN# 
 
 _____________________________________________________________________ 
 Print Name of Authorized Representative    Email Address 
 
 _____________________________________________________________________ 
 Signature of Authorized Representative 
 
 _____________________________________________________________________ 
 Title of Authorized Representative 
 

_____________________________________________________________________ 
 Street Address/Mailing Address 
 
 _____________________________________________________________________ 
 Area Code & Telephone Number     Fax Number 
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APPENDIX B 
REQUEST FOR CLARIFICATION OR SUBSTITUTION 

Project:  Transit Center Water Heater Repair               Date ________________ 

Project No. NE-90-X104      Specification No. 15-16 

 

Request for Clarifications/Substitutions 
                    

 
Project Title:            Date:      
 
Company Name:          Page No:  ____________ 
Document Reference (check one):     
 
General Requirements: _______   Specifications: _______  
 
Section Number: _______   
 
Section Title:             __ 
 
BIDDER’S REQUEST: 
 _____________________________________________________________________ 
 
 
 
 
 
 
 
METRO RESPONSE: 
 
Approved        Denied      
 
Metro Comments: 
 
 
             
Metro Authorized Signature     Date of Response 
Grant Administrator 
Metro Transit, 2222 Cuming Street, Omaha, NE 68102 jrumery@ometro.com 
 

mailto:jrumery@ometro.com
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EXHIBIT C 
ACKNOWLEDGMENT OF ADDENDA 

Project:  Transit Center Water Heater Repair               Date ________________ 

Project No. NE-90-X104      Specification No. 15-16 

 
In submitting this Bid, I hereby acknowledge receipt of addendum # ____ through ____. 

 
 ______________________________________________________________________________  
 Print Name of Firm   
 
______________________________________                   ______________________________ 
Print Name of Authorized Representative                                   Print Email Address 
 
______________________________________________________________________________ 
Print Title of Authorized Representative 
 
______________________________________________________________________________  
Print Street Address / Mailing Address 
 
______________________________________________________________________________ 
Area Code & Telephone Number                   Area Code & Fax Number 
 
 
 
______________________________________________________________________________ 
Signature of Authorized Representative 
 

 
 
This form must be signed and submitted in bid package. All signatures must be original. 
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APPENDIX D 
FEDERAL CLAUSES FOR PROCUREMENT OF CONSTRUCTION 

 
NO OBLIGATION BY THE FEDERAL GOVERNMENT  
(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any 

concurrence by the Federal Government in or approval of the solicitation or award of the 
underlying contract, absent the express written consent by the Federal Government, the 
Federal Government is not a party to this contract and shall not be subject to any 
obligations or liabilities to the Purchaser, Contractor, or any other party (whether or not a 
party to that contract) pertaining to any matter resulting from the underlying contract. 

 
(2)  The Contractor agrees to include the above clause in each subcontract financed in whole or 

in part with Federal assistance provided by FTA. It is further agreed that the clause shall not 
be modified, except to identify the subcontractor who will be subject to its provisions. 

 

PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR RELATED ACTS 

(1)  The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 
1986, as amended, 31 U.S.C. § § 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil 
Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution 
of the underlying contract, the Contractor certifies or affirms the truthfulness and accuracy 
of any statement it has made, it makes, it may make, or causes to be made, pertaining to 
the underlying contract or the FTA assisted project for which this contract work is being 
performed. In addition to other penalties that may be applicable, the Contractor further 
acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, 
statement, submission, or certification, the Federal Government reserves the right to 
impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to 
the extent the Federal Government deems appropriate. 

 
(2)  The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, 

or fraudulent claim, statement, submission, or certification to the Federal Government 
under a contract connected with a project that is financed in whole or in part with Federal 
assistance originally awarded by FTA under the authority of 49 U.S.C. § 5307, the 
Government reserves the right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 
5307(n)(1) on the Contractor, to the extent the Federal Government deems appropriate. 

 
(3)  The Contractor agrees to include the above two clauses in each subcontract financed in 

whole or in part with Federal assistance provided by FTA. It is further agreed that the 
clauses shall not be modified, except to identify the subcontractor who will be subject to the 
provisions. 
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ACCESS TO RECORDS 
(1) Where the Purchaser enters into a negotiated contract for other than a small purchase or 

under the simplified acquisition threshold and is an institution of higher education, a 
hospital or other non-profit organization and is the FTA Recipient or a sub-grantee of the 
FTA Recipient in accordance with 49 C.F.R. 19.48, Contractor agrees to provide the 
Purchaser, FTA Administrator, the Comptroller General of the United States or any of their 
duly authorized representatives with access to any books, documents, papers and record of 
the Contractor which are directly pertinent to this contract for the purposes of making 
audits, examinations, excerpts and transcriptions. 

 
(2) Where any Purchaser which is the FTA Recipient or a sub-grantee of the FTA Recipient in 

accordance with 49 U.S.C. 5325(a) enters into a contract for a capital project or 
improvement (defined at 49 U.S.C. 5302(a)1) through other than competitive bidding, the 
Contractor shall make available records related to the contract to the Purchaser, the 
Secretary of Transportation and the Comptroller General or any authorized officer or 
employee of any of them for the purposes of conducting an audit and inspection. 

 
(3) The Contractor agrees to permit any of the foregoing parties to reproduce by any means 

whatsoever or to copy excerpts and transcriptions as reasonably needed. 
(4) The Contractor agrees to maintain all books, records, accounts and reports required under 

this contract for a period of not less than three years after the date of termination or 
expiration of this contract, except in the event of litigation or settlement of claims arising 
from the performance of this contract, in which case Contractor agrees to maintain same 
until the Purchaser, the FTA Administrator, the Comptroller General, or any of their duly 
authorized representatives, have disposed of all such litigation, appeals, claims or 
exceptions related thereto. Reference 49 CFR 18.39(i)(11). 

 
(5) FTA does not require the inclusion of these requirements in subcontracts.  
 
FEDERAL CHANGES 
Contractor shall at all times comply with all applicable FTA regulations, policies, procedures and 
directives, including without limitation those listed directly or by reference in the current Master 
Agreement between Purchaser and FTA, as they may be amended or promulgated from time to time 
during the term of this contract. Contractor's failure to so comply shall constitute a material breach 
of this contract. 

 

CIVIL RIGHTS 

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C. 
§ 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6102, 
section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, and Federal 
transit law at 49 U.S.C. § 5332, the Contractor agrees that it will not discriminate against any 
employee or applicant for employment because of race, color, creed, national origin, sex, 
age, or disability. In addition, the Contractor agrees to comply with applicable Federal 
implementing regulations and other implementing requirements FTA may issue.  

 



Project: NE-90-X104 SPEC: 15-16 TC WATER HEATER REPAIR 

(2) Equal Employment Opportunity 
 

(a) Race, Color, Creed, Religion, Sex (including pregnancy), Mental/Physical Disability, 
Age (40 or over), National Origin, Genetic Information or any other basis 
prohibited by law - In accordance with Title VII of the Civil Rights Act, as amended, 
42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Contractor 
agrees to comply with all applicable equal employment opportunity requirements of 
U.S. Department of Labor (U.S. DOL) regulations, "Office of Federal Contract 
Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 
C.F.R. Parts 60 et seq ., (which implement Executive Order No. 11246, "Equal 
Employment Opportunity," as amended by Executive Order No. 11375, "Amending 
Executive Order 11246 Relating to Equal Employment Opportunity," 42 U.S.C. § 
2000e note), and with any applicable Federal statutes, executive orders, regulations, 
and Federal policies that may in the future affect construction activities undertaken 
in the course of the Project. The Contractor agrees to take affirmative action to 
ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, color, creed, national origin, sex, or age. 
Such action shall include, but not be limited to, the following: employment, 
upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or 
termination; rates of pay or other forms of compensation; and selection for training, 
including apprenticeship. In addition, the Contractor agrees to comply with any 
implementing requirements FTA may issue. 

 
(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 

1967, as amended, 29 U.S.C. § § 623 and Federal transit law at 49 U.S.C. § 5332, the 
Contractor agrees to refrain from discrimination against present and prospective 
employees for reason of age. In addition, the Contractor agrees to comply with any 
implementing requirements FTA may issue. 

 
(c) ADA - In accordance with section 102 of the Americans with Disabilities Act, as 

amended, 42 U.S.C. § 12112, the Contractor agrees that it will comply with the 
requirements of U.S. Equal Employment Opportunity Commission, "Regulations to 
Implement the Equal Employment Provisions of the Americans with Disabilities Act," 
29 C.F.R. Part 1630, pertaining to employment of persons with disabilities. In 
addition, the Contractor agrees to comply with any implementing requirements FTA 
may issue. 

 
(3) The Contractor also agrees to include these requirements in each subcontract financed in 

whole or in part with Federal assistance provided by FTA, modified only if necessary to 
identify the affected parties. 

 
DISADVANTAGED BUSINESS ENTERPRISE (DBE) 
(1) Policy Statement 

The Transit Authority of the City of Omaha d/b/a Metro has established a Disadvantaged 
Business Enterprise (DBE) program in accordance with regulations of the U.S. Department of 
Transportation (DOT), 49 CFR Part 26.  Metro has received Federal financial assistance from 
the Department of Transportation, and as a condition of receiving this assistance, Metro has 
signed an assurance that it will comply with 49 CFR Part 26. 
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 It is the policy of Metro to ensure that DBEs as defined in part 26, have an equal 
opportunity to receive and participate in DOT–assisted contracts.  It is also our policy: 
 To ensure nondiscrimination in the award and administration of DOT-assisted contracts; 

 To create a level playing field on which DBEs can compete fairly for DOT-assisted 
contracts; 

 To ensure that the DBE Program is narrowly tailored in accordance with applicable law; 

 To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are 
permitted to participate as DBEs; 

 To help remove barriers to the participation of DBEs in DOT-assisted contracts; 

 To assist the development of firms that can compete successfully in the market place 
outside the DBE Program. 

 
Edith Simpson, Director of Legal/Human Resources has been delegated as the DBE Liaison 
Officer.  In that capacity, the Director of Administration/Human Resources is responsible for 
implementing all aspects of the DBE program.  Implementation of the DBE program is 
accorded the same priority as compliance with all other legal obligations incurred by Metro 
in its financial assistance agreements with the Department of Transportation. 
 
The Metro Board of Directors has adopted a formal Operating Policy demonstrating the 
company’s commitment to implementing all aspects of the DBE program which has been 
disseminated to managers and officials responsible for procurement of goods and services.  
The Policy Statement is posted on company Bulletin Boards.  We have distributed this 
statement to DBE and non-DBE business communities that perform work for us on DOT-
assisted contracts by posting the statement on the company’s website and including the 
Statement of Policy in solicitation documents. 
 

(2) The (Contractor, Sub-recipient, or Sub-contractor) shall not discriminate on the basis of race, 
color, national origin, or sex in the performance of the (Contract or Agreement).  The 
requirements of 49 C.F.R. Part 26 or at another Part if reissued and the Recipient’s U.S. DOT-
Approved Disadvantaged Business Enterprise (DBE) Program (where required) are 
incorporated in this (Contract or Agreement) by reference.  Failure by the (Contractor, Sub-
recipient, or Sub-contractor) to carry out these requirements is a material breach of the 
(Contract or Agreement), which may result in the termination of the (Contract or 
Agreement) or such other remedy as the Recipient deems appropriate. 

 
(2) The prime contractor agrees to pay each sub-contractor under this prime contract for 

satisfactory performance of its contract within thirty (30) days following satisfactory 
performance of the sub-contractor’s work.  The prime contractor further agrees to return 
any retainage payments to each subcontractor within thirty (30) days upon satisfactory 
completion of the sub-contractor’s work.  Any delay or postponement of payment may 
occur only for good cause following written approval of Metro.  This clause applies to both 
DBE and non-DBE sub-contractors. 
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INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS 

The preceding provisions include, in part, certain Standard Terms and Conditions required by DOT, 
whether or not expressly set forth in the preceding contract provisions. All contractual provisions 
required by DOT, as set forth in FTA Circular 4220.1E dated June 19, 2003, are hereby incorporated 
by reference. Anything to the contrary herein notwithstanding, all FTA mandated terms shall be 
deemed to control in the event of a conflict with other provisions contained in this Agreement. The 
Contractor shall not perform any act, fail to perform any act, or refuse to comply with any of The 
Authorities requests, which would cause The Authority to be in violation of the FTA terms and 
conditions.  
 
ENERGY CONSERVATION 
The contractor agrees to comply with mandatory standards and policies relating to energy efficiency 
which are contained in the state energy conservation plan issued in compliance with the Energy 
Policy and Conservation Act. 
 
STATE AND LOCAL LAW DISCLAIMER 
All regulations listed in this document apply to the Third Party Contractor in the same manner as 
they apply to The Authority.  Offers will be received and reviewed, but no contract shall be awarded 
until all applicable Federal, State and Local Government regulations have been complied with.   
 
ADA ACCESS 
The contractor agrees to comply with the requirements of 49 U.S.C. § 5301 (d), which states the 
Federal policy that the elderly and persons with disabilities have the same right as other persons to 
use mass transportation service and facilities, and that special efforts shall be made in planning and 
designing those services and facilities to implement that policy.  The contractor also agrees to 
comply with all applicable requirements of section 504 of the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. § 794, which prohibits discrimination on the basis of handicaps, with the 
Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. §§ 12101 et seq., which 
requires that accessible facilities and services be made available to persons with disabilities, 
including any subsequent amendments to that Act, and with the Architectural Barriers act of 1968, 
as amended, 42 U.S.C. §§ 4151 et seq., which requires that buildings and public accommodations be 
accessible to persons with disabilities, including any subsequent amendments to that Act.  In 
addition, the contractor agrees to comply with any and all applicable requirements issued by the 
FTA, DOT, DOJ, U.S. GSA, U.S. EEOC, U.S. FCC, any subsequent amendments thereto and any other 
nondiscrimination statute(s) that may apply to the Project. 
 

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT  

(1) Overtime requirements - No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any workweek in which he or she is 
employed on such work to work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less than one and one-half times 
the basic rate of pay for all hours worked in excess of forty hours in such workweek.  
 

(2) Violation; liability for unpaid wages; liquidated damages - In the event of any violation of 
the clause set forth in paragraph (1) of this section the contractor and any subcontractor 
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responsible therefor shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States for liquidated damages. Such liquidated 
damages shall be computed with respect to each individual laborer or mechanic, including 
watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this 
section, in the sum of $ 10 for each calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty hours without payment of 
the overtime wages required by the clause set forth in paragraph (1) of this section.  

 
(3) Withholding for unpaid wages and liquidated damages - The Authority shall upon its own 

action or upon written request of an authorized representative of the Department of Labor 
withhold or cause to be withheld, from any moneys payable on account of work performed 
by the contractor or subcontractor under any such contract or any other Federal contract 
with the same prime contractor, or any other federally-assisted contract subject to the 
Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, 
such sums as may be determined to be necessary to satisfy any liabilities of such contractor 
or subcontractor for unpaid wages and liquidated damages as provided in the clause set 
forth in paragraph (2) of this section.  

 
(4) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses 

set forth in this section and also a clause requiring the subcontractors to include these 
clauses in any lower tier subcontracts. The prime contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
this section.  

 
(5) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be 

maintained by the contractor during the course of the work and preserved for a period of 
three years thereafter for all laborers and mechanics working at the site of the work (or 
under the United States Housing Act of 1937, or under the Housing Act of 1949, in the 
construction or development of the project). Such records shall contain the name, address, 
and social security number of each such worker, his or her correct classification, hourly rates 
of wages paid (including rates of contributions or costs anticipated for bona fide fringe 
benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-
Bacon Act), daily and weekly number of hours worked, deductions made and actual wages 
paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages 
of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which show that the commitment to 
provide such benefits is enforceable, that the plan or program is financially responsible, and 
that the plan or program has been communicated in writing to the laborers or mechanics 
affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under approved 
programs shall maintain written evidence of the registration of apprenticeship programs 
and certification of trainee programs, the registration of the apprentices and trainees, and 
the ratios and wage rates prescribed in the applicable programs.  

 
(6) Contract Work Hours and Safety Standards Act - (i) The Contractor agrees to comply with 

section 107 of the Contract Work Hours and Safety Standards Act, 40 U.S.C. section 333, and 
applicable DOL regulations, " Safety and Health Regulations for Construction " 29 C.F.R. Part 
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1926. Among other things, the Contractor agrees that it will not require any laborer or 
mechanic to work in unsanitary, hazardous, or dangerous surroundings or working 
conditions.  

 
(7) Subcontracts - The Contractor also agrees to include the requirements of this section in 

each subcontract. The term "subcontract" under this section is considered to refer to a 
person who agrees to perform any part of the labor or material requirements of a contract 
for construction, alteration or repair. A person who undertakes to perform a portion of a 
contract involving the furnishing of supplies or materials will be considered a 
"subcontractor" under this section if the work in question involves the performance of 
construction work and is to be performed: (1) directly on or near the construction site, or (2) 
by the employer for the specific project on a customized basis. Thus, a supplier of materials 
which will become an integral part of the construction is a "subcontractor" if the supplier 
fabricates or assembles the goods or materials in question specifically for the construction 
project and the work involved may be said to be construction activity. If the goods or 
materials in question are ordinarily sold to other customers from regular inventory, the 
supplier is not a "subcontractor." The requirements of this section do not apply to contracts 
or subcontracts for the purchase of supplies or materials or articles normally available on 
the open market. 

RECYCLED PRODUCTS 

(1) These requirements apply to contractors and sub-contractors at all tiers.  The Recycled 
Products requirements apply to all contracts for items designated by the EPA, when the 
purchaser or contractor procures $10,000 or more of one of these items during the fiscal 
year, or has procured $10,000 or more of such items in the previous fiscal year, using 
Federal funds. 

 
(2) The contractor agrees to comply with all the requirements of Section 6002 of the Resource 

Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), including but not 
limited to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they 
apply to the procurement of the items designated in Subpart B of 40 CFR Part 247. 

 
SEISMIC SAFETY 
The contractor agrees that any new building or addition to an existing building will be designed and 
constructed in accordance with the standards for Seismic Safety required in Department of 
Transportation Seismic Safety Regulations 49 CFR Part 41 and will certify to compliance to the extent 
required by the regulation.  The contractor also agrees to ensure that all work performed under this 
contract including work performed by a subcontractor is in compliance with the standards required 
by the Seismic Safety Regulations and the certification of compliance issued on the project. 

DAVIS-BACON ACT 

Minimum wages  
 
(1) (i) All laborers and mechanics employed or working upon the site of the work (or under 

the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the project), will be paid unconditionally and not 
less often than once a week, and without subsequent deduction or rebate on any 
account (except such payroll deductions as are permitted by regulations issued by 
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the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents thereof) due at time of 
payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may be alleged to exist 
between the contractor and such laborers and mechanics.  

 
Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such weekly period. Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, without regard to skill, except 
as provided in 29 CFR Part 5.5(a)(4). Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each classification for the time 
actually worked therein: Provided, That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. The wage determination and the 
Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its 
subcontractors at the site of the work in a prominent and accessible place where the workers 
can easily see it.  

 
(ii) (a)  The contracting officer shall require that any class of laborers or mechanics, 

including helpers, which is not listed in the wage determination and which is 
to be employed under the contract shall be classified in conformance with 
the wage determination. The contracting officer shall approve an additional 
classification and wage rate and fringe benefits therefore only when the 
following criteria have been met:  

 
(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work 

to be performed by the classification requested is not performed by a 
classification in the wage determination; and  

 
(2) The classification is utilized in the area by the construction industry; and  

 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a 

reasonable relationship to the wage rates contained in the wage 
determination; and  

 
(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a 

classification prevails in the area in which the work is performed.  
 

(b) If the contractor and the laborers and mechanics to be employed in the 
classification (if known), or their representatives, and the contracting officer 
agree on the classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action taken shall be 
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sent by the contracting officer to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized representative, 
will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the contracting officer or will notify 
the contracting officer within the 30-day period that additional time is 
necessary.  

 
(c) In the event the contractor, the laborers or mechanics to be employed in 

the classification or their representatives, and the contracting officer do not 
agree on the proposed classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the contracting officer 
shall refer the questions, including the views of all interested parties and 
the recommendation of the contracting officer, to the Administrator for 
determination. The Administrator, or an authorized representative, will 
issue a determination within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day 
period that additional time is necessary.  

 
(d) The wage rate (including fringe benefits where appropriate) determined 

pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all 
workers performing work in the classification under this contract from the 
first day on which work is performed in the classification.  

 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers 

or mechanics includes a fringe benefit which is not expressed as an hourly rate, the 
contractor shall either pay the benefit as stated in the wage determination or shall 
pay another bona fide fringe benefit or an hourly cash equivalent thereof.  

 
(iv) If the contractor does not make payments to a trustee or other third person, the 

contractor may consider as part of the wages of any laborer or mechanic the 
amount of any costs reasonably anticipated in providing bona fide fringe benefits 
under a plan or program, Provided, That the Secretary of Labor has found, upon the 
written request of the contractor, that the applicable standards of the Davis-Bacon 
Act have been met. The Secretary of Labor may require the contractor to set aside 
in a separate account assets for the meeting of obligations under the plan or 
program.  

 
(v) (a)  The contracting officer shall require that any class of laborers or mechanics 

which is not listed in the wage determination and which is to be employed 
under the contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an additional 
classification and wage rate and fringe benefits therefor only when the 
following criteria have been met:  

 
(1) The work to be performed by the classification requested is not 

performed by a classification in the wage determination; and  
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(2) The classification is utilized in the area by the construction industry; 
and  

 
(3) The proposed wage rate, including any bona fide fringe benefits, 

bears a reasonable relationship to the wage rates contained in the 
wage determination.  

 
(b) If the contractor and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and the contracting officer 
agree on the classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action taken shall be 
sent by the contracting officer to the Administrator of the Wage and Hour 
Division, Employment Standards Administration, Washington, DC 20210. 
The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification action within 30 days of receipt 
and so advise the contracting officer or will notify the contracting officer 
within the 30-day period that additional time is necessary.  

 
(c) In the event the contractor, the laborers or mechanics to be employed in 

the classification or their representatives, and the contracting officer do not 
agree on the proposed classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the contracting officer 
shall refer the questions, including the views of all interested parties and 
the recommendation of the contracting officer, to the Administrator for 
determination. The Administrator, or an authorized representative, will 
issue a determination with 30 days of receipt and so advise the contracting 
officer or will notify the contracting officer within the 30-day period that 
additional time is necessary.  

 
(d) The wage rate (including fringe benefits where appropriate) determined 

pursuant to paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all 
workers performing work in the classification under this contract from the 
first day on which work is performed in the classification.  

 
 
(2) Withholding 
 

The Authority shall upon its own action or upon written request of an authorized representative 
of the Department of Labor withhold or cause to be withheld from the contractor under this 
contract or any other Federal contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by the 
same prime contractor, so much of the accrued payments or advances as may be considered 
necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, 
employed by the contractor or any subcontractor the full amount of wages required by the 
contract. In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work (or under the United States 
Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the 
project), all or part of the wages required by the contract, The Authority may, after written 
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notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to 
cause the suspension of any further payment, advance, or guarantee of funds until such 
violations have ceased.  

 

(3) Payrolls and basic records 
 

(i)  Payrolls and basic records relating thereto shall be maintained by the contractor 
during the course of the work and preserved for a period of three years thereafter 
for all laborers and mechanics working at the site of the work (or under the United 
States Housing Act of 1937, or under the Housing Act of 1949, in the construction or 
development of the project). Such records shall contain the name, address, and 
social security number of each such worker, his or her correct classification, hourly 
rates of wages paid (including rates of contributions or costs anticipated for bona 
fide fringe benefits or cash equivalents thereof of the types described in section 
1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the Secretary of Labor has 
found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include 
the amount of any costs reasonably anticipated in providing benefits under a plan or 
program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall 
maintain records which show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or mechanics affected, 
and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the registration of 
apprenticeship programs and certification of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates prescribed in the 
applicable programs.  

 
(ii) (a)  The contractor shall submit weekly for each week in which any contract 

work is performed a copy of all payrolls to The Authority for transmission to 
the Federal Transit Administration. The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained 
under 29 CFR part 5. This information may be submitted in any form 
desired. Optional Form WH-347 is available for this purpose and may be 
purchased from the Superintendent of Documents (Federal Stock Number 
029-005-00014-1), U.S. Government Printing Office, Washington, DC 20402. 
The prime contractor is responsible for the submission of copies of payrolls 
by all subcontractors. 

  
(b) Each payroll submitted shall be accompanied by a "Statement of 

Compliance," signed by the contractor or subcontractor or his or her agent 
who pays or supervises the payment of the persons employed under the 
contract and shall certify the following:  
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(1) That the payroll for the payroll period contains the information 
required to be maintained under 29 CFR part 5 and that such 
information is correct and complete;  

 
(2) That each laborer or mechanic (including each helper, apprentice, 

and trainee) employed on the contract during the payroll period has 
been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR part 3;  

 
(3) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for the 
classification of work performed, as specified in the applicable wage 
determination incorporated into the contract.  

 
(c) The weekly submission of a properly executed certification set forth on the 

reverse side of Optional Form WH-347 shall satisfy the requirement for 
submission of the "Statement of Compliance" required by paragraph 
(a)(3)(ii)(B) of this section. 
 

(d) The falsification of any of the above certifications may subject the 
contractor or subcontractor to civil or criminal prosecution under section 
1001 of title 18 and section 231 of title 31 of the United States Code.  

 
(iii) The contractor or subcontractor shall make the records required under paragraph 

(a)(3)(i) of this section available for inspection, copying, or transcription by 
authorized representatives of the Federal Transit Administration or the Department 
of Labor, and shall permit such representatives to interview employees during 
working hours on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the Federal agency may, after written 
notice to the contractor, sponsor, applicant, or owner, take such action as may be 
necessary to cause the suspension of any further payment, advance, or guarantee of 
funds. Furthermore, failure to submit the required records upon request or to make 
such records available may be grounds for debarment action pursuant to 29 CFR 
5.12.  
 

(4) Apprentices and trainees 
 

(i) Apprentices - Apprentices will be permitted to work at less than the predetermined 
rate for the work they performed when they are employed pursuant to and 
individually registered in a bona fide apprenticeship program registered with the 
U.S. Department of Labor, Employment and Training Administration, Bureau of 
Apprenticeship and Training, or with a State Apprenticeship Agency recognized by 
the Bureau, or if a person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship program, who is not 
individually registered in the program, but who has been certified by the Bureau of 
Apprenticeship and Training or a State Apprenticeship Agency (where appropriate) 
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to be eligible for probationary employment as an apprentice. The allowable ratio of 
apprentices to journeymen on the job site in any craft classification shall not be 
greater than the ratio permitted to the contractor as to the entire work force under 
the registered program. Any worker listed on a payroll at an apprentice wage rate, 
who is not registered or otherwise employed as stated above, shall be paid not less 
than the applicable wage rate on the wage determination for the classification of 
work actually performed. In addition, any apprentice performing work on the job 
site in excess of the ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination for the work actually 
performed. Where a contractor is performing construction on a project in a locality 
other than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the 
contractor's or subcontractor's registered program shall be observed. Every 
apprentice must be paid at not less than the rate specified in the registered program 
for the apprentice's level of progress, expressed as a percentage of the journeymen 
hourly rate specified in the applicable wage determination. Apprentices shall be 
paid fringe benefits in accordance with the provisions of the apprenticeship 
program. If the apprenticeship program does not specify fringe benefits, apprentices 
must be paid the full amount of fringe benefits listed on the wage determination for 
the applicable classification. If the Administrator of the Wage and Hour Division of 
the U.S. Department of Labor determines that a different practice prevails for the 
applicable apprentice classification, fringes shall be paid in accordance with that 
determination. In the event the Bureau of Apprenticeship and Training, or a State 
Apprenticeship Agency recognized by the Bureau, withdraws approval of an 
apprenticeship program, the contractor will no longer be permitted to utilize 
apprentices at less than the applicable predetermined rate for the work performed 
until an acceptable program is approved.  

 
(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work 

at less than the predetermined rate for the work performed unless they are 
employed pursuant to and individually registered in a program which has received 
prior approval, evidenced by formal certification by the U.S. Department of Labor, 
Employment and Training Administration. The ratio of trainees to journeymen on 
the job site shall not be greater than permitted under the plan approved by the 
Employment and Training Administration. Every trainee must be paid at not less 
than the rate specified in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate specified in the applicable 
wage determination. Trainees shall be paid fringe benefits in accordance with the 
provisions of the trainee program. If the trainee program does not mention fringe 
benefits, trainees shall be paid the full amount of fringe benefits listed on the wage 
determination unless the Administrator of the Wage and Hour Division determines 
that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less than full 
fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate 
who is not registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less than the applicable 
wage rate on the wage determination for the classification of work actually 
performed. In addition, any trainee performing work on the job site in excess of the 
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ratio permitted under the registered program shall be paid not less than the 
applicable wage rate on the wage determination for the work actually performed. In 
the event the Employment and Training Administration withdraws approval of a 
training program, the contractor will no longer be permitted to utilize trainees at 
less than the applicable predetermined rate for the work performed until an 
acceptable program is approved.  

 
(iii) Equal employment opportunity - The utilization of apprentices, trainees and 

journeymen under this part shall be in conformity with the equal employment 
opportunity requirements of Executive Order 11246, as amended, and 29 CFR part 
30.  

 
(5) Compliance with Copeland Act requirements - The contractor shall comply with the 

requirements of 29 CFR part 3, which are incorporated by reference in this contract.  
 
(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses 

contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit 
Administration may by appropriate instructions require, and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor 
shall be responsible for the compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in 29 CFR 5.5.  

 
(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR 5.5 may be 

grounds for termination of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12.  

 
(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and 

interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are 
herein incorporated by reference in this contract.  

 
(9) Disputes concerning labor standards - Disputes arising out of the labor standards provisions 

of this contract shall not be subject to the general dispute clause of this contract. Such 
disputes shall be resolved in accordance with the procedures of the Department of Labor set 
forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives.  

 
(10) Certification of eligibility 
 

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) 
nor any person or firm who has an interest in the contractor's firm is a person or 
firm ineligible to be awarded Government contracts by virtue of section 3(a) of the 
Davis-Bacon Act or 29 CFR 5.12(a)(1).  

 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible for 

award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 
29 CFR 5.12(a)(1).  
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(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001. 

 

FEDERAL PARTICIPATION 

In the announcement of any third party contract award for goods or services (including construction 
services), having an aggregate value of $500,000 or more, The Authority will specify the amount of 
Federal assistance to be used in financing that acquisition of goods and services, and to express the 
amount of that Federal assistance as a percentage of the total cost of that third party contract. 
 
NEW EMPLOYEE WORK ELIGIBILITY STATUS 
The Contractor is required and hereby agrees to use a federal immigration verification system to 
determine the work eligibility status of new employees physically performing services within the 
State of Nebraska. A federal immigration verification system means the electronic verification of the 
work authorization program authorized by the Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996, 8 U.S.C. 1324a, known as the E-Verify Program, or an equivalent federal 
program designated by the United States Department of Homeland Security or other federal agency 
authorized to verify the work eligibility status of a newly hired employee. 
 
If the Contractor is an individual or sole proprietorship, the following applies: 
 
1. The Contractor must complete the United States Citizenship Attestation Form, available on the 

Department of Administrative Services website at www.das.state.ne.us.   
 
2. If the Contractor indicates on such attestation form that he or she is a qualified alien, the 

Contractor agrees to provide the US Citizenship and Immigration Services documentation 
required to verify the Contractor’s lawful presence in the United States using the Systematic 
Alien Verification for Entitlements (SAVE) Program. 

 
3. The Contractor understands and agrees that lawful presence in the United States is required and 

the Contractor may be disqualified or the contract terminated if such lawful presence cannot be 
verified as required by Neb. Rev. Stat. §4-108. 

 
 
VETERANS PREFERENCE 

Contractors working on a capital project funded using FTA assistance give a hiring 
preference, to the extent practicable, to veterans (as defined in section 2108 of title 5) who 
have the requisite skills and abilities to perform the construction work required under the 
contract. This subsection shall not be understood, construed or enforced in any manner 
that would require an employer to give a preference to any veteran over any equally 
qualified applicant who is a member of any racial or ethnic minority, female, an individual 
with a disability, or a former employee. 
 
SPECIAL PROVISION – TEXT MESSAGING WHILE DRIVING  
In accordance with Executive Order No. 13513,Federal Leadership on Reducing Text Messaging 
While Driving, October 1, 2009, 23 U.S.C.A. § 402 note, and DOT Order 3902.10, Text Messaging 

http://www.das.state.ne.us/
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While Driving December 30, 2009, the Grantee is encouraged to comply with the terms of the 
following Special Provision. 
 
a. Definitions - As used in this Special Provision: 

  
1) Driving 

Means operating a motor vehicle on a roadway, including while temporarily stationary 
because of traffic, a traffic light, stop sign, or otherwise.  Driving does not include being in 
your vehicle (with or without the motor running) in a location off the roadway where it is 
safe and legal to remain stationary. 
 
 

2) Text Messaging 
Means reading from or entering data into any handheld or other electronic device, including 
for the purpose of short message service texting, e-mailing, instant messaging, obtaining 
navigational information, or engaging in any other form of electronic data retrieval or 
electronic data communication.  The term does not include the use of a cell phone or other 
electronic device for the limited purpose of entering a telephone number to make an 
outgoing call or answer an incoming call, unless the practice is prohibited by State or local 
law. 
 

b. Safety - The Grantee is encouraged to: 
 
1) Adopt and enforce workplace safety policies to decrease crashes caused by distracted 

drivers including policies to ban text messaging while driving-  
a) Grantee-owned or Grantee-rented vehicles or Government-owned, leased or rented 

vehicles; 
b) Privately-owned vehicles when on official Project related business or when performing 

any work for or on behalf of the Project; or 
c) Any vehicle, on or off duty, and using an employer supplied electronic device. 

 
2) Conduct workplace safety initiatives in a manner commensurate with the Grantee's size, 

such as: 
a) Establishment of new rules and programs or re-evaluation of existing programs to 

prohibit text messaging while driving; and 
b) Education, awareness, and other outreach to employees about the safety risks 

associated with texting while driving. 
 

3) Include this Special Provision in its sub-agreements with its sub-recipients and third party 
contracts and also encourage its sub-recipients, lessees, and third party contractors to 
comply with the terms of this Special Provision, and include this Special Condition in each 
sub-agreement, lease, and third party contract at each tier financed with Federal assistance 
provided by the Federal Government. 
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APPENDIX D 
RECEIPT OF FEDERAL CLAUSES 

Project:  Transit Center Water Heater Repair               Date ________________ 

Project No. NE-90-X104      Specification No. 15-16 

 
 

I have reviewed the attached Federal Clauses for Procurement of Materials 
and Supplies in conjunction with Metro’s procurement of: 

NE-90-X104        SPEC #: 15-16        TC WATER HEATER REPAIR 
for which _____________________________________________has provided 
A QUOTE and hereby affirm that 
_____________________________________________ shall conform to and 
abide by all aforementioned requirements as set forth and any amendments 
thereto.   

 
________________________________________ 
Authorized Representative 
 
_________________________________________ 
Title 
 
_________________________________________ 
Company Name 
 
_________________________________________ 
Date 
 
 
 
 
 
 
 
 
 
 
This form must be signed and submitted in bid package. All signatures must be original. 
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APPENDIX E 
DAVIS BACON WAGE ACKNOWLEDGEMENT 

 

Project:  Transit Center Water Heater Repair                Date ________________ 

Project No. NE-90-X104       Specification No. 15-16 

 
I have reviewed the attached Davis-Bacon Preliminary Wage Determination             

(Attachment 1) in conjunction with Metro’s procurement of Transit Center Water Heater 

Repair for which ____________________________________________has provided pricing 

and hereby affirm that _____________________________________. shall conform to and 

abide by the aforementioned requirements and as set by the Davis-Bacon Act and any 

amendments thereto.   

 
________________________________________ 
Authorized Representative 
 
_________________________________________ 
Title 
 
_________________________________________ 
Company Name 
 
_________________________________________ 
Date 

 

 

 

 

This form must be signed and submitted in bid package. All signatures must be original. 
 















Project: NE-90-X104 SPEC: 15-16 TC WATER HEATER REPAIR 

 


